
 
Canadian American Bar Association 

Hugh Sandler  

Director of Policy & Advocacy  

Canadian American Bar Association 

president@canambar.com 

www.canambar.com 

 

 

June 15, 2018 

 

VIA EMAIL  

International Trade Policy Division (U.S. 232 Retaliation Consultations)  

Department of Finance  

James Michael Flaherty Building, 14th Floor  

90 Elgin Street  

Ottawa, Ontario K1A 0G5 

fin.tariff-tarif.fin@canada.ca 

 

Re: NAFTA renegotiation – public comment 

Dear International Trade Policy Division: 

I write on behalf of the Canadian American Bar Association (“CABA”) to provide CABA’s 

submission in response to the public consultation process initiated by the Canadian Department of 

Finance regarding the renegotiation of the North American Free Trade Agreement (“NAFTA”).  

CABA’s submission addresses the “national security” exception that the United States has 

invoked as its legal justification for imposing tariffs on Canada (and other nations), which led to a 

disruption in the NAFTA renegotiations and caused Canada to pursue retaliatory tariffs. 

In CABA’s view, the United States’ reliance on the “national security” exception – an 

exception expressly recognized under international law, World Trade Organization (“WTO”) 

rules, NAFTA, and other trade agreements – to justify tariffs in peacetime against a longstanding 

ally with whom it pursues numerous joint military defense programs, demonstrates the urgent need 

for nations to further define the contours of the “national security” exception used in international 

trade treaties.  

As discussed below, the NAFTA renegotiations present an opportunity for Canada to 

introduce treaty language that narrowly tailors the national security exception to instances and 

matters that all parties agree would warrant the imposition of national security measures in the 

area of international trade such as war, cyber-attacks, or direct interference with domestic 

democratic processes. 
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CABA, as an organization of lawyers, is deeply committed to the rule of law and, as 

expressed herein, believes that a more defined version of the “national security” exception will 

further the interests of a fair, orderly, and modern international trade system firmly rooted in the 

principles of legality. 

I. About CABA 

CABA is an association of American and Canadian lawyers with strong cross-border ties 

either through citizenship, education or professional designation. Our members include in-house 

counsel, attorneys in private practice, government lawyers, law school faculty, and law students. 

CABA acts as an associational forum and voice for the cross-border legal community and is 

committed to promoting the rule of law, facilitating international trade, and preserving the special 

relationship between two of the world’s largest and most comprehensive trading partners. 

CABA carries out in-depth legal and policy research and engages in cross-border advocacy 

initiatives that further its mission and the interests of its members. CABA also hosts events in New 

York, Los Angeles and Toronto; these events include cross-border panels involving judges and 

other members of the legal community, Continuing Legal Education (“CLE”) seminars focusing 

on cross-border legal issues, and speaking engagements for Canadian and American lawyers 

pursuing international legal, political, or diplomatic work.  

CABA is a California non-profit corporation based in New York City.1 

II. NAFTA’s “National Security” Exception Is Based on Outdated and Overbroad 

Language 

Article 2102 of NAFTA sets out NAFTA’s “national security” exception: 

1. Subject to Articles 607 (Energy - National Security Measures) and 1018 (Government 

Procurement Exceptions), nothing in this Agreement shall be construed: 

(a) to require any Party to furnish or allow access to any information the disclosure of 

which it determines to be contrary to its essential security interests; 

(b) to prevent any Party from taking any actions that it considers necessary for the 

protection of its essential security interests 

                                                 
1 CABA submitted a public comment on the NAFTA negotiations to the Office of the United States Trade 

Representative (USTR) in June 2017 and provided testimony at a USTR session in July 2017. CABA’s 

submissions may be found at 

<https://www.regulations.gov/docketBrowser?rpp=50&so=DESC&sb=postedDate&po=0&s=CABA&dct

=PS&D=USTR-2017-0006>. 
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(i) relating to the traffic in arms, ammunition and implements of war and to such 

traffic and transactions in other goods, materials, services and technology 

undertaken directly or indirectly for the purpose of supplying a military or other 

security establishment, 

(ii) taken in time of war or other emergency in international relations, or 

(iii) relating to the implementation of national policies or international agreements 

respecting the non-proliferation of nuclear weapons or other nuclear explosive 

devices; or 

(c) to prevent any Party from taking action in pursuance of its obligations under the 

United Nations Charter for the maintenance of international peace and security.2 

This language is virtually identical to the “national security” exception agreed to in 1947 

by the states who created the General Agreement of Trade and Tariffs (“GATT”). And while 

national security risks, economic realities, and diplomatic relationships have changed significantly 

in the last 70 plus years, this language has never been amended – not even when GATT was 

succeeded by the WTO in the mid-1990s.  Further, more recently established WTO agreements – 

the General Agreement on Trade in Services (“GATS”) and Trade-Related Aspects of Intellectual 

Property Rights (“TRIPS”) – use language virtually identical to this language.  

 Though this language has persisted for over 70 years, its breadth and ambiguity creates 

significant unpredictability for trading partners. As Canada is no doubt aware, there is a view 

among international law scholars that the language “it considers” (found in 1(b) of the NAFTA 

version of this provision) gives any state the authority to self-execute this exception at its own 

discretion.   

The power to self-execute coupled with the absence of definitions of the exception’s core 

terms – such as “emergency in international relations” or “essential security interests” – means 

that all trading relationships predicated on trade agreements that incorporate this language may be 

disregarded with little warning and little immediate recourse. This poses a significant risk to 

Canada and all other WTO member states. Indeed, as we see today, trade agreements, such as 

NAFTA,  that include these types of “national security” exceptions, are in persistent peril of being 

breached by any member state exercising the “national security” exception on its own timetable 

and own strategy. 

 

                                                 
2 North American Free Trade Agreement, Dec. 17, 1992, U.S.-Can.-Mex., art. 2102, 32 I.L.M. 605, 699–

700 (1993).  
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III. CABA’s Proposed Revision of NAFTA’s “National Security” Exception. 

In light of the “national security” exception’s textual vagueness and the potential for any 

state to self-execute, CABA believes that the present NAFTA renegotiations should include 

serious consideration as to how to revise this exception.  While recognizing the importance of 

preserving Canada’s legitimate interest in pursuing its own national security objectives, CABA 

believes that Canada’s preference for multilateral solutions, dependence on international trade and 

overriding respect for the rule of law3 should incline it towards considering such revisions.   

CABA urges revisions that would focus on (i) providing greater certainty and predictability 

as to when this exception may be exercised and (ii) integration of language and concepts that apply 

to more modern-day national security risks, such as cyber-attacks, other interference in a state’s 

technological infrastructure, and so forth. Such revision would benefit all NAFTA states as it 

would allow for greater reliability in the durability of the underlying trade agreement, which would 

inform development of each NAFTA state’s long-term foreign policy goals and strengthen the 

other strategic joint initiatives that the NAFTA states undertake (e.g. Canada’s and United States’ 

cooperation in North American Aerospace Defense Command (NORAD), the Tri-Command 

Framework, and the Canada-U.S. Civil Assistance Plan, among others).  

CABA believes that “chapeau” language that frames the parameters of a “national security” 

exception may be an effective means to provide an agreed-upon context in which the “national 

security” exception may be exercised. For instance, Article XX of GATT provides “General 

Exceptions” that may be used in certain circumstances so that a trade agreement may not be 

construed to prevent a party from adopting or enforcing measures related to public morals, the 

protection of life, the import or export of gold and silver, among other specifically listed things. 

However, and critically, a state’s ability to exercise these “General Exceptions” is cabined by the 

following limiting “chapeau” language:  

Subject to the requirement that such measures are not applied in a manner which 

would constitute a means of arbitrary or unjustifiable discrimination between 

                                                 
3 The importance of respecting rule of law in protecting Canada’s national security interests has been 

emphasized, inter alia, in Bill C-59 currently before Parliament:  

 

Whereas a fundamental responsibility of the Government of Canada is to protect Canada’s national 

security and the safety of Canadians; 

 

Whereas that responsibility must be carried out in accordance with the rule of law and in a manner 

that safeguards the rights and freedoms of Canadians and that respects the Canadian Charter of 

Rights and Freedoms; 

 

Bill C-59, An Act respecting national security matters, 1st Sess., 42nd Parl., 2015, preamble. 
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countries where the same conditions prevail, or a disguised restriction on 

international trade, nothing in this Agreement shall be construed to prevent the 

adoption or enforcement by any contracting party of measures . . .4   

CABA proposes that the “national security” exception in a renegotiated NAFTA include the 

following “chapeau” language: 

Subject to the requirement that a state may exercise its rights under this article only 

upon a showing of conduct that demonstrates an objective, specific and genuine 

risk to its national security – as “national security” is understood to concern 

physical security and safety of persons and land within the territory of the state, the 

protection of state-held intellectual property and data, or to circumstances giving 

rise to a right of self-defense under international law – nothing in this Agreement 

shall be construed: . . .  

This language would provide all NAFTA states with a baseline understanding of when they may 

use the “national security” exception and when another state may equally make recourse to it. And 

while defining the scope of “national security” is a challenging and complicated undertaking, 

CABA believes more precise language allows each NAFTA state (and its citizens) to more readily 

rely on the efficacy of NAFTA’s underlying trade terms. Reliability among contracting states that 

they will honour their trade agreements is, in CABA’s view, a cornerstone of international trade. 

CABA thanks the International Trade Policy Division for considering its submission.  

Sincerely, 

 

 
 

Hugh Sandler, Esq. 

CABA Director of Policy & Advocacy  

Canadian American Bar Association 

 

 

cc: Global Affairs Canada (NAFTA Consultations) (via email) 

                                                 
4 GATT (1947) at Art. XX, available at <https://www.wto.org/english/docs_e/legal_e/gatt47_02_e.htm>. 

For a fuller discussion of the use of “chapeau” language to amend a national security exception, see Ji 

Yeong Yoo “Security Exceptions in the WTO System: Bridge or Bottle-Neck for Trade and Security?” J. 

Int’l. Econ. Law (2016) at 4-5, 21. 
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