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Introduction 
 
Canadian citizenship law imposes a generational limitation on the transmission of Canadian 
citizenship outside Canadian territory.  Under the First Generation Limitation (the “FGL”) enacted 
by Parliament in 2009, children born to Canadian parents on foreign soil will not, absent certain 
exceptions, acquire Canadian citizenship “by blood” — through the application of jus sanguinis — 
where both parents are also foreign-born.  The FGL replaced a more expansive policy that permitted 
the transmission of Canadian citizenship to consecutive foreign-born generations, but required that 
these individuals apply to retain their citizenship prior to their 28th birthday.  The Canadian 
government has justified the FGL as a way to simplify the previous law and to preclude the creation 
of so-called “Canadians of convenience” who lack a true attachment to Canada.  
 
A significant number of Canadian expats in the United States and elsewhere are adversely affected 
by the FGL.  A critical examination of the policy embodied in the FGL furthers the Canadian 
American Bar Association’s (the “CABA”) mandate to contribute to the study and development of 
cross-border law and policy, and to encourage and facilitate cross-border professional mobility.  
Outlined herein are the parameters for a prospective CABA white paper examining the FGL.    
 
Background  
 
Canadian citizenship has historically been based on a combination of jus soli and jus sanguinis.   
When it came into force in 1947, Canada’s Citizenship Act transformed British subjects born or 
naturalized in Canada into Canadian citizens.  Since then, Parliament has on several occasions 
amended the rules governing how Canadian citizenship may be acquired and lost.  The overriding 
theme of successive legislative reforms has been to expand the right of citizenship and simplify the 
rules governing its acquisition.  For example, the 1977 reforms introduced dual citizenship without 
restrictions; reduced the residence requirement for naturalization from five to three years (in the 
process becoming an entitlement for qualified applicants); and provided that children of Canadian 
descent may acquire citizenship through a Canadian parent regardless of that parent’s gender.   
 
A notable exception to the expanding scope of citizenship rights concerned the right of second and 
subsequent generations to acquire and retain citizenship while abroad.  Beginning in 1977, the 
Citizenship Act began to temper the application of jus sanguinis to successive generations born 
outside of Canada.  The only provision for automatic loss of citizenship contained in the 1977 Act 
concerns individuals who were born in a foreign country in the second or subsequent generation.  
According to the Act, these individuals would automatically lose their Canadian citizenship unless 
they applied for its retention by their 28th birthday. 
 
In 2009, Parliament undertook an extensive reform of Canadian citizenship legislation.  That reform 
repatriated so-called “Lost Canadians”: a diverse and sympathetic group of individuals who were 
never granted Canadian citizenship or, alternatively, inadvertently ceased to be Canadian citizens. 
The category of Lost Canadians included those born abroad in second and subsequent generations 
since 1977 who had failed to timely apply for the retention of their Canadian citizenship by their 
28th birthday. 
 
Despite purporting to address the harsh effects of the prior law in producing Lost Canadians, the 
2009 reform concurrently imposed a stricter policy of non-transmission of citizenship abroad as 
reflected in the FGL.  The stated rationale for the change was that the earlier law had been difficult 
to follow but that Canadian citizenship should nevertheless come with some direct attachment to 
Canada.  Just before the reform, many Canadians had reacted strongly to so-called “Canadians of 
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convenience” living in Lebanon, who had sought Canada’s help to evacuate them from a war zone 
despite having few or no Canadian ties. 
  
Following the 2009 reform, Parliament made additional minor adjustments to the FGL.  Certain 
2014 amendments clarified the scope of the rule, expressly excepting certain groups (e.g., children 
born abroad to a Canadian parent who was a foreign-born adoptee).  In 2017, the Act was again 
amended to prevent the creation of stateless persons but the FGL otherwise remained in place. 
 
Despite the persistence of vocal advocates, efforts to repeal the FGL have failed.  In 2016, a private 
member’s bill introduced by an NDP Member of Parliament, Jenny Kwan, sought “to allow a person 
to acquire Canadian citizenship despite being born outside Canada to a Canadian parent who was 
born outside Canada if the person establishes that the parent has or had a substantial connection to 
Canada.”  In early 2017, a memorandum prepared for the Minister of Immigration obtained through 
a freedom of information request dismissed calls to repeal the FGL and refused to analyze those 
individuals blocked from acquiring citizenship by the FGL under the rubric of Lost Canadians.  The 
memorandum canvassed the specific arguments of stakeholders seeking a change in the law — 
namely, that the FGL does not afford an opportunity for those affected to demonstrate a connection 
to Canada and that it treats naturalized and first generation citizens differently — but it purported to 
find those arguments unpersuasive.  The memorandum observed that the FGL’s purpose is 
primarily to address the inadequacy of the previous citizenship retention rules, which were complex 
and difficult for impacted persons to self-assess, and that any resulting harsh consequences could be 
addressed individually through discretionary grants of citizenship.   
 
Connectedness to the CABA’s Mandate 
 
The CABA is committed to promoting the rule of law, bilateral trade and the interests of the cross-
border legal community.  The CABA’s policy and advocacy program seeks to advance these 
objectives through submissions to legislative bodies, educational programs and, where appropriate, 
direct legal action.  The CABA has a more specific interest in protecting the exercise of fundamental 
associational and democratic rights across borders.  The CABA recently joined a coalition of 
advocates in a constitutional appeal to the Supreme Court of Canada that invalidated restrictions on 
expatriate Canadians’ right to vote in Canadian elections.  A critical examination of the FGL builds 
on the CABA’s prior work and advances its study and participation in the development of cross-
border laws.  
 
Parameters 
 
The proposed critical study of the FGL will take the form of a white paper intended to assist a future 
government that may revisit this issue, and to raise public awareness among CABA’s membership 
and the cross-border public at large with respect to the FGL.  Recognizing that research projects 
may reveal new avenues of exploration as they unfold, and subject to future adjustments, the FGL 
study is expected to embrace the following topics.  
 

• An overview of the notion of Canadian citizenship as generally founded in jus soli and jus 
sanguinis and an analysis of its various aspects as embodied in constitutional, legislative and 
other sources.  

• A history of the legal, political and other origins of generational limitations on the 
transmission of Canadian citizenship abroad, including the FGL. 

• Assessment of the ongoing impact of the FGL, including an estimate of the number of people 
affected and the nature of that impact. 

• A critical survey of all justifications of, and challenges to, the FGL. 

• A history of all efforts to abolish or loosen the FGL. 

• An analysis of the FGL as an acceptable (or not) exercise of legislative discretion within the 
bounds set by Canada’s constitutional order, including any potential limits set by the 
Canadian Charter of Rights and Freedoms. 
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• A survey of generational limitations on the transmission of citizenship imposed by liberal 
democracies. 

• A survey of legal challenges, if any, to generational limitations in Canada and other 
countries. 

• Analysis that situates the FGL among the range of expansive and restrictive approaches to 
the transmission of citizenship abroad undertaken by other countries. 

• Analysis that situates the FGL within Canada’s approaches to related citizenship policies 
(e.g., dual citizenship, expatriate voting rights, etc.), whether embodied in legislation or 
deemed to arise under the Constitution. 

• A survey and analysis of existing and hypothetical alternatives to the FGL. 
• An analysis of globalization and other national and international trends that support or that 

may be in tension with the FGL. 
• Consideration of new facts or information not before Parliament during the legislative 

reform of 2009, if any. 


